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JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11371
V.

VI CTOR D. LEVI NE

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Patrick G Geraghty at the
conclusion of an evidentiary hearing held in this case on Apri
9, 1991.' In that decision, the law judge affirnmed in part an
order of the Adm nistrator suspendi ng respondent’'s comrerci al

pilot certificate, and nodified the period of suspension from 90

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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days to 75 days.?

The | aw judge found that, as alleged in the conplaint,
respondent's operation® of a Cessna 182J with a missing right
wing tip after a condition notice had been placed on the aircraft
stating that operation of the aircraft would be contrary to the
Federal Aviation Regulations, was in violation of 14 C F. R

sections 91.27(a)(1) and 91.29(a) and 91.167(a)(1).* In

2 The Adnministrator did not appeal fromthe reduction in

sanction, or fromthe |law judge's finding that respondent did not
violate 14 CF. R 91.167(a)(2) [now recodified as 91.407(a)(2)]
(operation of an aircraft after alteration w thout making

requi red mai ntenance record entry).

® The subject flight occurred on February 13, 1990, and went
from Bur bank- G endal e- Pasadena Airport to Riverside Minicipa
Airport.

* Section 91.27(a)(1) [now recodified as 91.203(a)(1)]
provided, in pertinent part:

8 91.27 Civil aircraft: Certifications required.

(a) Except as provided in 8 91.28, no person nmay operate a
civil aircraft unless it has within it the foll ow ng:
(1) An appropriate and current airworthiness certificate.

Section 91.29(a) [now recodified as 91.7(a)] provided:
8§ 91.29 Civil aircraft airworthiness.

(a) No person may operate a civil aircraft unless it is in
an airworthy condition.

Section 91.167(a)(1) [now recodified as 91.407(a)(1)]
provi ded:

8§ 91.167 C(Operation after nai ntenance, preventative
mai nt enance, rebuilding, or alteration.

(a) No person may operate any aircraft that has undergone
mai nt enance, preventative nai ntenance, rebuilding, or
alteration unless --

(1) It has been approved for return to service by a person
aut hori zed under 8 43.7 of this chapter.
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addi tion, respondent admtted in his answer to the conplaint that
he violated 14 C.F. R 61.3(c) in connection with that sane
flight, because he did not have in his possession a current
medi cal certificate. The |aw judge al so concl uded that
respondent's violations were not inadvertent, and therefore, he
was not entitled to imunity from sanction based on his filing of
two reports (one pertaining to his operation of the aircraft with
a mssing wing tip, and another pertaining to his failure to
tinmely renew his nedical certificate) under the Aviation Safety
Reporting Program ( ASRP) .

On appeal, respondent argues that there was no probative
evidence that the lack of a wing tip rendered the aircraft
unai rworthy. He asserts that an FAA inspector's testinony that,
after renoval of the wing tip the aircraft no |onger conforned to
its type certificate, was of no val ue because the inspector had
not exam ned the Cessna 182J type design draw ngs and
specifications. He also challenges the I aw judge's reliance on
his own know edge and experience ("I know of no aircraft that is
certified with only one wwng tip" (Tr. 88)) to support his
finding that without its right wwng tip the aircraft did not neet
its type certificate.

Respondent further argues that section 91.167(a)(1) is
i nappl i cabl e because the mssing right wwng tip was the result of
theft, which should not be considered an "alteration” within the
meani ng of that regulation. Finally, respondent maintains that

any violations he commtted were inadvertent, and are covered by
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the sanction imunity provisions of the ASRP. The Adm nistrator
has filed a reply brief opposing the appeal.

For the reasons discussed bel ow, we deny respondent's appeal
and affirmthe initial decision.

There is anple support in the record for the | aw judge's
finding that, after renoval of the right wing tip, respondent's
aircraft failed to conformto its type certificate and was thus
unai rworthy.> Al though the FAA mai ntenance i nspector who
testified to that effect had not seen type design drawi ngs for
the Cessna 182J, he testified that he had exam ned draw ngs for
ot her Cessna Century series aircraft, including the Cessna 182,
and that he knew "for a fact" that the type design draw ngs for
the Cessna 182J would show two wing tips. (Tr. 38-9.)

Respondent offered nothing to rebut that testinony and, indeed,
does not dispute its accuracy.

Havi ng al ready proffered unrebutted expert testinony, the
Adm ni strator was not also required to produce the type design
drawi ngs thenselves. Furthernore, it was not error for the |aw
judge to credit that testinony in light of his own know edge and

experience. See Admnistrator v. HIl, 5 NISB 1447, 1455 (1986)

and Adm nistrator v. Christopherson, 5 NTSB 209, 211 (1986). In

> Before an aircraft may be considered airworthy, it "(1)

must conformto its type certificate, if and as that certificate
has been nodified by supplenental type certificates and by
Airworthiness Directives; and (2) nust be in condition for safe
operation.”™ Adm nistrator v. N elsen, NITSB Order No. EA-3755 at
4 (1992), citing Admnistrator v. Doppes 5 NTSB 50, 52 n. 6
(1985). The Adm nistrator's position in this case is that
respondent’'s aircraft did not conformto its type certificate.
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sum respondent has presented no persuasive reason for reversal
of the section 91.27(a)(1) and 91.29(a) violations.®

Respondent's argunment that the section 91.167(a) (1)

vi ol ati on cannot stand because that regul ati on does not
contenplate alteration which results fromtheft or vandalism
requires little conment. W agree with the | aw judge that

removal of the right wing tip fromrespondent's aircraft
constituted an alteration, and that alteration need not be
acconpl i shed by a nechanic to fall within the purview of the
regulation. (Tr. 92.) Respondent's narrow interpretation of the
word "alteration"” is unsupported by |law or policy.

Finally, we uphold the |Iaw judge's rejection of respondent's
claimto immunity from sanction pursuant to the ASRP, based on
his findings that respondent's violations were not inadvertent.’

Regardi ng respondent’'s |lack of a current nedical certificate,
the law judge rejected as incredible respondent’'s claim of

i nadvertence (see Tr. 58). Noting that: (1) respondent has been

® The section 91.27(a)(1) charge (operation of an aircraft
W t hout an appropriate and current airworthiness certificate) was
apparently predicated on the Admnistrator's position that the
ot herw se appropriate airworthiness certificate on board
respondent’'s aircraft was rendered invalid because of the
aircraft's unairworthy condition. (Tr. 32, 34.) Because both
parties have treated this charge as turning solely on the issue
of whether the aircraft was unairworthy, we have accepted that
prem se w thout further analysis for the purpose of this
decision. W agree with respondent, however, that the
91.27(a)(1l) charge is purely residual to the 91.29(a) charge, in
that both stemfromthe sane conduct. Accordingly, the
91.27(a)(1) violation contributes nothing to sanction.

" The sanction i munity provision of that program does not
apply unless the violation is "inadvertent and not deliberate.”
See Ferguson v. NISB, 678 F.2d 821 (9th Cr. 1982).
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a certificated pilot for seventeen years, and thus would be well
aware of his nedical certificate's periodic renewal requirenent;
(2) respondent is a well-educated individual and a nedi cal
doctor; and (3) his medical certificate was expired by al nost
fourteen nonths; the |aw judge concluded, "I cannot believe that
this is sinply a matter of inadvertence . . . The doctor has been
flying for a long period of tine and he knew or should have known
that his nmedical certificate had expired.” (Tr. 94-5.) Because
respondent has not shown this finding to be arbitrary or

capricious, we will not disturb it. See Admnistrator v. Smth,

5 NTSB 1560, 1563 (1986).

The |l aw judge's finding that respondent's operation of an
unairworthy aircraft was not inadvertent was based primarily on
respondent's admtted receipt of the condition notice (Exhibit J-
2) prior to the flight. The Iaw judge found that, even if (as
respondent clainmed) he did not read the notice until he was
already in flight, respondent knew or should have known the

aircraft was considered unairworthy. (Tr. 95-6.)8

8 Even absent the condition notice, the Board woul d not
consi der respondent's violation inadvertent, because he was
clearly aware of the fact that he was operating an aircraft with
a mssing wing tip. Respondent testified that, after being
advi sed by a nmechanic that it would not constitute a safety
problem he flew the aircraft nine times wwth the m ssing w ng
tip prior to the flight at issue. (Tr. 52-3.) The fact that he
may not have been aware of the | egal consequences of his actions
does not meke those actions inadvertent.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The initial decision is affirmed; and
3. The 75-day suspension of respondent's airman pil ot
certificate shall commence 30 days after the service of this

opi ni on and order.°®

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

° For the purpose of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



